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L INTRODUCTION |

Appellee, Donna Huffman, és the Assessor of Monroe County, West Virginia, by counsel,
John F. Hussell, IV, Katie L. Hoffman, and Dinsmore & Shohl, LLP, submits this briefin response
to Appellants’ Brief filed by Mountain American, LLC along with several disgruntled landowners
whq own real property Iocate'd in Walnut Springs Moimtai.n Reserve. The Assessor respectfully '
reqﬁésts that the Couﬂ afﬁrrﬁ the ruling of the_.Circuit Court.bf Monroe County of January 25, 2008.
As set for_th in Tull detail below, the County Commission of Monroe County, sitﬁng as the 2007
Board of Equalization and Review, and the Circuit Court of Monroe County correctly held that the |
Appéllanfs' failed to show by ¢lear and convincing evidence that the assessments in question are

erroneous and/or excessive.

IL. KIND OF PROCEEDING AND NATURE OF RULING BELOW

On or about Januéry 15,2007, Appellants filed with the Clerk of the County Commis_sion a
notice of objection to their ad valorem property tax assessments for the 2007 tax year with respect to
real property located in the Wa}ﬁut Springs Mountain Reserve development dn Bud Ridge Road near
Union, Mbnroe County, West 'Virginia. At the Hearing of February 7, 2007, £he County
Commission of Monroe County, sitting as the 2007 Board of Equalization and Review, heard the
testimony of witnesses and arguments of counsel regarding the Appe]lants’ objections to the
assessments. On February 15,2007, the County Commission of Monroe County, sitting as the 2007
Board of Equalization and Rewew issued its Order affirming the assessment values determined by )
the Assessor on the propetties at issue.

On March 14, 2007, only the Appellant, Mountain America, LLC, filed a Petition for Appc_ea]

from Ad Valorem Property Tax Assessments with the Circuit Court of Monroe County. On March




28, 2007, Respondent, the County Commission of Monroe County, West Virginia, filed a Response

~ with the Circuit Court of Monroe County. On April 13, 2007, Appéllee, Donna Huffman, filed a

Response with the Circuit Court_of Monroe County, West Virginia.

On July 18, 2007, the Circuit Court entered an "Order Gi'anting County Commission's
Motion to Confirm Mountain Américé, LLC, as the Sole Property Owner which has Perfected an
Appeal.” Accordingly, Mountain America, LLC is the sole property owner which perfected an
appeal in the Circuit Court énd should now be the sole appellant in this Appeal. Additionally on
July. 18, 2007, the Circuit Cdurt of Moﬁroe County denied the Appellants’ "Motion to Amend
Petition for Appeal." In denying the Motion to Aménd the Petition for Appeal, the Circuit.Cqurt
found that the Appellants' late assertion of unconstitutionality of the appeal structure of tax
assessments would greatly broaden the séop_e of the processing and defeat the statutory purpose of
achieving an expéditious rcsolutioﬁ of tax assessment issues. On September 18, 2007, the Circu.itt
Court of Monroe County heard oral arguments from all counsel on Mountain America's Brief in
Support of Appeal from Ad Valorem Property Tax Assessments.

On Janvary 25, 2008, the Circuit Court of Monroe County issued its Order Denying
Plaintiff's Petition for Appeal from Ad Valorem Property Tax Assessments. It is from this Order that
the AppeIlanté make their appeal to this Court. On May 28, 2008, Appellants filed their Petition for
Appeal to this Cdurt. By Order dated October 9, 2008, this Court graﬁted the Appellants' Petition for
Appeal. On November 14, 2008, Appellants filed with tfiis.C,ourt_th_eir Appqllahts‘ Briefas directed_‘
by the Order of October 9, 2008. Appellee, Do'nn_a Huffiman, as the Assessor of Monroe County, |

West Virginia, respectfully hereby responds to Appellants' Brief set forth in more detail below,




fll. STATEMENT OF FACTS
Donna Huffman is the duly elected Assessor of Monroe County, West Virginia. Board of
Equalization and Review Hearing, p. 68 (Feb. 7, 2007) [hereinafter Hearing Transcripf]. Ms.
Huffman is c_h_arged with assessing yearly as of the 1* of July the frue and actﬁai value of all property
located within the County. Hearing Transcrzpt, p- 70-72. During the period from July 1, 2006, to
January 31, 2007, Ms. Huffman and her staff ascertained the true and acfual value of all pro'p.erty,
real and personal, subject to ad valoreh: property taxation located within Monroe County, Weét
_ Virginia. Id. Asprescribed by West Virginia law, all real proﬁerty located in Monroe County, West
Virginia is reassessed every three (3) years. _Ig at 85. Additionally, it is the Assessor's duty to assess:
all real property at sixty percent (60%) of its fair market value. Id. at 73.
Included in the valuation for the 2007 tax year was the récent development commonly known:
as Walnut Springs Mountain Reserve (he_:.reinaﬁer "Walnut Springs"). Id. at 95-96. Walnut S_I.)rings-‘-;
1s a residential deveiopment comprised of approximately 1,000 acres located on Bud Ridge Road:
near Union, Monroe County, West Virginia. Id. at 98-99. During the last few years, Mountain:
America, LLC and its afliliated entities have undertaken to develop Walnut Springs into aresidéntial-
housing development. Mountain America, LLC and its affiliated entities h.ave. been selling lots or
tracts of property located in the Walnut Springs Mountain Reserve development since September,
© 2004. 1d. at 87, 97-98.

7 Prior to the election of Ms. Huffinan as Assessor, Monroe County had historically assessed
some real property in the County at an amount below sixty percent of its fair market value. Hearing
Transcript, p. 92. Asaresult of fhése prior deficiencies, Mé. Huffman submitted é detailed plan of
action to correct the deficiencies in the assessment of real property in Monroe County to the Property

Valuation Training and Procedures Committee (PVC). Id. at 93. In accordance with the proposed




plan of action, Donna Huffiman, as the Assessor of Monroe County, increased all real property
assessm_enté throughout Monroe County six percent by (6%) for the 2006 tax year. Id. at 92. Further,
~in aécordance with the proposed plan of action, Donng__Huffm’an as the Assessor of Monroe County
i_ricreased all real property assessments through.out Ménroe County fifteen percent (15%) for the
2007 tax ycér. Hearing Transcript, p. 95. Notwithstanding the foregoing, it i§ the Assessor's
‘position fhat any historical concerns with respect to the real property assessments have no bearing
upon the question of . whether or not the Appellants’ 2007 a;l valorem property assessments
.ac'curately' represent the true and actual value of their real property at the time of their assessment.

During the period of July 1, 2005, to June 30, 2006, the purchase price of the unimproved
real property sold by Mountain America, LLC and its affiliated entities was significantly higher than |
any othe_:r unimproved real property being-sold elsewhere in Monrée County, West Virginfa. id. at
96. As'. a result of the higher consideration béiﬁg paid for the lots located in the Walnut. Springs -
Mountain Reserve development, Donna Hufﬁnah, after consulting the State of West Virginia
Department of Revenue, created a new neighborhood which contained all of the real property
located in the Walnut Springs Mountain Reserve development on Bud Ridge Road near Union,
Monroe County, West Virginia. Hearing Transcript, p. 96.

In creating the neighborhood, Ms. Huffman considered the following information concerning
the real property: parcel size, roads, topography, cost, type, and quality of improvements. Id. at 99,
104. Iﬁ calculating the 2007 real rproperty assessments for the Walnut Springs Mountain Reserve
neighborhood, Ms. Huffman compiled a list of sales in the development for the period from July 1,
2005, to Juner30, 2006. 1d. Next, Ms. Huffman calculated the price per acre for each sale which
occurred during the'period from July 1, 2005, to June 30, 2006, 1d, at 97, 104- I 06, Once the pfice

per acre for each sale was calculated, Ms. Huffman took the average of all sales during the period of




July 1, 20035, to June 30, 2006. 1d. The calculated unit price per acre waﬁ $29,236.00, a figure
| signiﬁcantly higher than any other real property sales in Monroe County. Id. at 97-99.

In an attempt to lower the per acre assessment in the neighborhood as an accommodation to
the 'cl_i_sgfuntled landowners, Ms, Huffman struck the two highest sales and the two lowest sales and
recaleulated the average price per acre. Hearing Transcript, pp. 97-99. The calculated unit price per
acre based on actial sales was $28,502.00. Id. Once Ms. Huffman entered the neighborhood
information into the _real estate mass appraisal software (CAMA), she again lower ch§ assessment per
acre to $26,900.00 in a further attempt to lower the tax burden on the disgruntled landowners. Id.
After all of the neighborhood values were entered into the real estate mass appraisal software
(CAMA), the software calculates the residual property value for the neighborhood. The residual
property value for the Wélnut Spring Mountain Resere neighborhood is approximately $5,‘400 per
acre, a ﬁgure s gnificantly lower than the asking price for such acerage. Hearing Transcript, pp.105-
106. | |

As éf February 7, 2007, Mountain America, LLC, in contravention of W.Va. Céde §11-3-1b
(2008), failed to place a plat of the Walnut Springs Mountain Reserve development on Bud Ridge
Road near Union, Monroe County, West Virginia of ;ecord in the Office of the Clerk of the County

- Commission of Monroe County, West Virginia. Id. at 97. Walnut Springs Mountain Reserve is,
however, subject to those certain "Amended and Restated Declaration of Covénanfs, Conditions,
Restrictions, Reservations, and Easements for Walnut Springs Mountain Reserve a Residential
Home Developments Near Union,. West Virginia dated April 8, 2005" (Restrictive Covenants) which
isof i‘ecord in the Qfﬁce of the Clerk of the County Commission of Monroe County, West Virginia
in Deed Book 242, at Page 398.Id. at 101, 107 - 108. 'The aforesaid Restrictive Cgvenants provide

that the "lots shall be used for residential and personal recreation purposes; no business, commercial



or professional enterprises which regularly attract customers, patrons, or clients shall be permitted or
conducted thereon, except as approved by the Developer." 1d. at 101. Consequently, Ms. Huffman
assessed the residue of the Walnut Springé devclopment as undeveloped residential property. Id. at
101 - 102. For the 2007 tax year, all of the real property owned by Mountain America, LLC and its
related entities is assessed as "residue,” resulting in a lower assessment than would occur if the
remaining real property was assessed as individual lots as marketed by the developer. 1d. at 80.
In asséssing each property in the Walnut Spring Mountain Reserve development, Ms.
Huffman verified the property owner’s name, address, and the description of the real property. 1d. at

100. Also, after each transfer of real property in Monroe County, Ms. Huffman mailed to the

purchaser a "Classification and Sales Confirmation Questionnaire" to confirm that the sales price of

the property was the actual market value of the real property transferred. Hearing Transcript, p.
100. In additi.on, she visually inspected the real property, determined the property class, recorded the
ameighborhood code, and determined the infrastructure of the development. Id. at 99, 101 - 103,
Currently, aﬁ vacant real pfoperty m the Walnut Springs Mountain Reserve development is assessed
as Class III property. Id. at 101. Class I property consists of intangibles such as taxable stocks,
bonds énd j:rromissory notes. Owner occupied properties used exclusively for résidential purposes
and farms are Class I property. 'Property that is not Class I or II property is Class 111 property ifitis
located outside a municipality. If such property locateé inside a municipality, it is Class I'V property.

On or about January 9, 2007, Donna Huffmaﬁ, in her capacity as the Assessor of Monroe
County; West Virginia, providéd notice to Mountain America, LLC of an increase of assessment of
real property for the forthcoming 2007 tax year. Id. at Ex; J1. Ms. Huffman provided Mountain
America, LLC and the severa} dozen individual properly owners by first class mail, postage prepaid,

a"Notice of Increase of Assessment" in which all of the disgruntled landowners were notified of the



current real property assessment for the 2007 tax year. Specifically, Ms. Huffman notified the
disgruntled landowners that the assessed value of their parcels of real property located in Monroe

County, West Virginia would increase by at least ten percent (10%) from the previous tax year. id.

IV. STANDARD OF REVIEW
An appeal to the circuit court for the reduction of an assessor's valuation for the taxation of
land is heard solely on the record before the County Commission,' sitting as the Board of

Equalization and Review. Syl. Pt; Gilbert v. County Court of Wyo. County, 121 W. Va. 647, 5.

S.E.2d 808 (W. Va. 1939)_; see also W. Va. Code § 11-3-25 (2008). The Appellants have the burden

of proof to establish that Donna Huffiman, as the Assessor of Monroe County, wrongly assessed the-

property in question. An objecﬁon to any assessment may be sustained only upon the presentation

of competent evidence, such as that equivalent to testimony of qualified appraisers, that the prdperty

has been undervalued or overvalued by the asse.ssor. Syl. Pt. 8, Killen v. Logan County Comm'n, 170

W.Va.602, 295 S.E.2d 689 (W. Va. 1982). Inthe p%esent matter, the County Commission, sifting as-

the Board of Equalization and Review, correctly applied the law to the facts. The Appellants failed
to prove by clear and convincing evidence that the assessments in question are incorrect. See Syl.

Pt. 5, in part, Inre Tax Assessment of Foster Foundation's Woodlands Retirement Community,

__SE2d___,2008 WL 4868290, November 5, 2008 (No. 33891) ("A Taxpayer challenging an
assessor's tax assessment must prove by clear and convincing evidénce that such assessment is
err_éneous"). Insteéd, Mountain America, LLC argues that other real property in Monroe County is
underassessed by the Assessor. This is insufficient to overcome the presumption that the Assessor's
appraisal of the tracts in question is correct.

* A circuit court's entry of a final order is reviewed under ani abuse of discretion standard. Syl

Pt. 1, Inre Tax Assessment of Foster Foundation's Woodlands Retirement Community, S.E.2d



2008 WL 4868290, November 5, 2008 (No. 33891). The Supreme Court of Appeals of West
Virginia reviews challe.nges to findings of fact under a cIéarIy erroneous s&andard. Id. Conclusions
of law are reviewed de lnovo,. Id. Further, the interpretation of a statute or an administrative rule or
reguiatioﬁ presents a purely .iegal question subject to de rovo review. Syl Pt. 2, In re Tax

Assessment of F oster Foundation's Woodlands Retirefnent Community, S.E2d . 2008 WL

4868290, November 5, 2008 (No. 33891). An assessment made by a board of revicw and
equalization and approved by the circuit court will not be reversed when supported by substantial
evidence unless plainiy wrong. Syl. Pt. 3, In re Tax Assessment of Foster Foundation's Woodlands

Retirement Community, __ S.E.2d , 2008 WL 4868290, November 5, 2008 (No. 33891).'

V.  RESPONSE TO ASSIGNMENTS OF ERROR

The Circuit Court of Monroe County, by its Order dated January 25, 2008, correctly
concluded that Mountain America, LLC failed to prove by competent evidénce that the Assessor of
Monroe County erroneously value.d reai property for ad valorem property tax assessments purposes.
Appe'.lfants' assert five assignments of error with regard to the Circuit Court's ruling:

1.) The Circuit Céurt erred in affirming the failure of the Commission to e_quéliZe the
2007 taxable values of the Appellants' properties in violation of the mandate of the West Virginia
Constitution that taxation must be applied équal}y aﬁd uniformly throﬁghout the state;

2.) - Thé Circuit Court erred in concluding that the excéssive and unequal 2007 tax
assessments of the Appellants' properties were not the result of intentional and systematic under-
assessments by the Assessor of other taxpayers' properties in Monroe County in violation of the

Appellants’ constitutional rights to equal protection of the law;




3.) The Circuit Court erred, as a matter 6f law, and'd.isregarde.d. the facts of this case, in
concluding that West Virginia's statutory system for review of property tax assessments does not
violate the Appellémts‘ rights to due procesé of law;

4.) The Circuit Court érred, as a matter of law, and disregarde& the facts of this case, in
concluding that the particular manner, by which the commission used the statutory procedures for
review of the Appellants’ property tax assessments, did not operate to effectively violate the
Appellanﬁs' rights to due process of law; and

5.)  The Circuit Court erred, as a matter of law, in denying the right of al but one of the
Appellants' to any judicial review of the decision of the Commission sustaining the excessive and
uneqﬁal taxable values of their prope'rty.

None of these five assignments of error withstand care_ful judicial scrutiny. Interestingly,

Appellants failed to_alle_ge or assert an assignment of error that the Circuit Court and the County

~ Commission erred in not redubing the appraised value of the Appellants real property to its true and

actual value as required by West Virginia law. Further, none of the Appellants presented any
evidence as to the value of their own real property; rather, the Appellants only argue that other real
property in Monroe Couhty is underassessed. Itisnot uﬁreasonable or unfair to require a disgruntled

landowner claiming to have superior knowledge of the value of its own property to shoulder the

burden of presenting such evidence to the Board of Equalization and Review, Inre Tax Assessment

,___SE2d 2008 WL 4868290,

of Foster Foundation's Woodlands Retirement Communit
November 5, 2008 (No. 33891). Furtheritisnota de'niai of due process to impose a more stringent
standard upon a disgruntled landowner in an attempt to prevent frivolous tax assessment challenges.
Id. Essentially, the Appellants make this appeal one of denial of due process and equal protection

which this Court has already considered on multiple occasions.
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| VIL, ARGUMENT AND DISCUSSION OF LAW

A, THE CIRCUIT COURT CORRECTLY HF.,L.D THAT MOUNTAIN
AMERICA, LLC WAS THE SOLE PROPERTY OWNER WHICH
PERFECTED AN APPEAL..

The Appellants argue that all sixty one (61) parties named in the Petition for Appeal before
this Court properly perfected an appeal before the Circuit Court of Montoe County, West Virginia
objecting to their ad valorem 'propé_rty tax assessments for the 26(}7 tax :year, However, with the
exception of the first named parfy, Mountain America, LLC, none of the remaining named parties
properly pérfected an appeal before the Circuit Court of Monroe County. The Circuit Court
correétly_ held on July 17, 2007, that Mountain America, LL.C, was the sole property owner which
had..pe.rfected_ an appeal to the Circuit Court from the finding by the Board of Equaliiat_ion and
Review confirming the 2007 property tax assessments.

None of the other sixty (60) named parties to this Appeal were before the Circuit Court or
subject o the Order entered on January 25, 2008, denying Mountain America LLC's Petition for
Appeal from ad valorem property tax assessments. Instead, those parti.es ﬁad been dismissed from

the proceeding several months before eniry of the Order on January 25, 2008. In fact, the only.

parcels at issue in the present matter are as follows:

Property | District Map/ Description - 2007 2007 2007
"Owner | Parcel No. Assessed | Fair Market | Real Property
_ ' -~ Valve Value Taxes
Mountain- | 07-10-422 .10 Ac, NR Union WS $300.00 $500 $6.40
| America, St Sec Rt 219/6
LLC ‘ . :
Mountain | 07-10-23 43 Ac Knobs SS St $1,500 $2,500 $31.96
America, Sec Rt 10
LLC
Mountain | 07-10-30 5.03 Ac Caulders Peak $16,200 $27,000 $345.20
America, 88 St Sec
LLC
Mountain { 07-10-29.1" 123.89 Ac Caulders - $398,820 $664,700 - $8,498.06
America, Peak SS St Sec -
LLC - |
Mountain | 07-10-29.8 6.26 Ac Caulders Peak $20,160 $33,600 $429.58
America, 188 St Sec 219/6
LLC B
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Leading up to and following the Hearing held by the County Commission, é.itting as the
2007 Board of Equalization and Review, on February 7, 2007, significant issues existed as to the
exact parties represented by counsel at the Hearing. While Mountain America, LLC, waé the
developer of the Walnut Springs Mountain Reserve subdivision, it remained unclear exactly which
additional parties had properly filed with the A._ssesso.r for review of their individual tax assessments.
To further complicate the matter, upon the finding by the County Commission sitting as the Board of
Equalization. that the Assessor had properly valued the subject properties, it was never apparent
| -exactly which. propefty owners sought té appeal_ the finding to tﬁe Circuit Court and which were
satisfied by the finding of the Board of Equalization and Review. For this reason, the Circuit Court
of Monroe County confirmed that Mountain America, LLC was the sole party to have p.ro'perl'y
perfected an appeal from the earlier.Hearing of the Board of Equalization.

Accordingly, Mountain America, LLC, is the sole landowner properly before this Court.

While Rule 3(d) ofthe Rules of Appellate Procedure allows for Joint and Consolidated Appeal, the.

Rule specifically applies only "[i]f two or more persons are entitled to appeal from a judgment or

order of a lower tribunal and their interests are such that joinder may properiy be made.” While
arguably the overall ad valorem tax valuation of the property in a subdivision originally developed
by Mountain America, LLC, is of interest to the persons who purchased property within the

subdivision, this casual interest in the taxable valuation of the unsold residue is insufficient to

permit those persons to now become Appellants to an appeal from an Order to which they were not

subject. They simply were not parties to the tax valuation appeal before the Circuit Court of Monroe
County, their property interests were not considered by the Order of the Circuit Court, and they now

remain strangers to this Court.
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In determining that Mountain America, LLC, was the sole property owner which properly

| perfected its appeal, the Circuit Court specifically found that "{i]n this matter, neither the initial
order, the petition, nor the civil information case sheet reflects the identity of any petitioner other

than Mountain America, LLC. . . . To this date, some four months after the appeal was filed, it is

impossible tb pick up the court file and determine the name of Appellants [other than Mountaiﬁ

America, LLC] or the tax parcels in question. A review of the record of the fiearing before the

Board of Equéiization reveals the names of at least some of tﬁe persons contesting their assessments,

but this is insufficient for purposes of West Virginia Rules of Civil Procedure Rule 10." Order of the

Circuit Court of Monroe County, July 17, 2007. Accdrdingly, all party Appellants, with the.

exception of Mountain America, LLC, should be dismissed from_this appeal as not being subject to
* the Order of the Circuit Court, dated January 25, 2008, affirming the findings of the County
Commission sitting as the Board of Equalization and Review, from which Appellants now seek
relief.

The Crder ofthe Circuit Court entered on Jul_y 17, 20607, confirming Mountain America, L1.C’
as thé sole property owner which had perfer_:ted its appeal before the Circuit Court effectively
dismissed any claim of the remaining named party Appellants, and accordingly, was a final Order so
as to render the present appeal untiinely for all named party Appellants with the exception of
Mountain America, LLC. To the extent any named party Appellant may show that it was in fact
before the Circuit Court of Monroe County in July of 2007, the "Order Granting County
Commission's Motion to Confirm Mountain America, LLC, as the Sole Property Owner which has
Perfected an Appeal” entered by the Circuit Court of Monroe County on July 17, 2007, was a final
adjudication in nature and ended litigation on the merits insofar as it related to the interests and

claims of all named party Appellants other than Mountain America, LLC.
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Neither f:hé_ Petition nor the underlying record from the Circuit Court of Monroe County
indicates an interest by' named party Appellants with the exception of Mountain America, LLC to the
underlying Order in this appeal. Even if one grants the named party Appellants the benefit of the
doubt that they may have made an appearance before the Circuit Court jointly and through counsel
for Mo.unt'ain'America, L1C, the Order of July 17, 2007, was final so as to require appeal by those
parties within four months _f‘ollovﬁng the entry of that Order, by November 17,2007. Consequently,
any appeal now by thosé named party Appellants, with _thé exception of Mountain America, LLC,
should be denied as being untimely since it should have been asserted as an appeal of the Order of
the Circuit Court e‘ntered. on July 17, 2007.

The Circuit Court's Order which confirmed Mountain America, LLC, as the sole property
owner to have perfected its appeal amounted to a Judgment on the Pleadings pursuant to Rule 12(c)
of the West Virginia Rules of Civil Procedure against all potential parties with the.exception of
Mountain America, LLC. The granting of a Rule 12(c) motion against a party upon éonsideratio_n of
the record converts that motion into a motion for summary jud gment_u_nder .Rule 56 of the Rules of

Civil Procedure. Gunnv. Hope Gds, Inc., 184 W.Va. 600,402 S.E. 2d 505 (1991). The availability

of appeal from summary judgment in matters relating to multiple parties is governed by Rule 54(b)

of the Rules of Civil Procedure.!

! Rule 54(b) of the West Virginia Rules of Civil Procedure states:

“Judgment upon multiple claims or involving multiple parties.-When more than one claim for relief is
presented in an action, whether as a claim, counterclaim, cross-claim, or third-party claim, or when multiple
parties are involved, the court may direct the entry of a final judgment as to one or more but fewer than all of
the claims or parties only upon an express determination that there is no just reason for delay and upon an
express direction for the entry of judgment. In the absence of such determination and direction, any order or
other form of decision, however designated, which adjudicates fewer than all the claims or the rights and
liabilities of fewer than all the parties shall not terminate the action as to any of the claims or parties, and the
order or other form of decision is subject to revision at any time before the entry of judgment adjudicating all
the claims and the rights and liabilities of all the parties.”
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The requirement within Rule 54(b) that a judgment be expressly determined to be final is not
astrict requirement. "Generally, an order qualifies as a final order when it 'ends the litigation on the

merits and leaves nothing for the court to do but execute the judgment.”" Durm v. Heck's, Inc., 184

W.Va. 562, 401 S.E.2d 908 (1991)(citations omitted). Further, this Court stated that "[w]ith the

cnactment of Rule 54(b), an order may be final prior to the ending of the entire litigation on its

merits if the order resolves the litigation as to a claim or party." Durm v. Heck's, Inc., supra.

The Circ'ul;_t Court's refusal 10 recognize any ‘party to the -gppeal from the Board of
Equalization and Review other than Mountain America, LLC, was a final adjudication on the merits
asto any potential party seeking an audience before the Circuit Court. As a final adjudication on the-
merits, appeal to this Court would have been immediately appropriate and available to any
purportedly aggrieved party up to and.kincludi_ng November 17, 2007, being four months following
the Order. As none of thesé potentially aggriév_‘ed, yet unidentiﬁed, parties brought a petition 10
appeal the Circuit Court's Order which refused to recognize them as additional parties to the Circuit
Court préceeding, any attémpted appeal at this time should be denied as being untimely.

The holding in Durm has bcén widely acknowledged and extended by this Court recognizing
that the right to an appeal following summary judgment is not equivalent to the necessity of appeal.

"[S]imply because an order may be appealed pursuant to Durm does not fequire that it muss be

appealed prior to entry of the final order in the case. Hubbard v. State Farm Indem. Co., 213 w. Va,
542, 550, 584 S.E.2d 176 (2003) (“although we have permitted a party to take a petiti'on for appeal

from a Durm-type order, we have never required such an appeal.” (emphasis in original)) Dodd v.

Potomac Riverside Farm, Inc., S.E2d__ , 2008 WL 2390159 (W.Va. 2008). However, it is
noteworthy that each case considering appeal from a Durm-type order involves either the dismissal

of one of multiple claims, or one of multiple parties, against the interests of a party which remained
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inthe action to its conclusion. There is no precedent for allowing a party dismissed from an action

for failure to state a claim upon which relief may be granted to ride the coattails of another party

with & valid claim until the conclusion of that valid claim, and only then assert its right to appeal'

despite the fact that the dismissed party was not subject to the ultimate judgment on the valid claim.

If a party is found to have no valid.clai'rn upon which relief may be granted by the Circuit
Court, the pendency of a valid claim of a éo—petitioncr should have no bearing on the dismissed
party's ability to seek redress through appeal to this Court. Thought of another way, had Mountain
America, LLC, been successful in its appeal to the Circuit Couﬁ from the finding of the Board of
Equalization and Review, unnamed Appellants would not have benefited with lower tax assessments

as they remained unidentified and specifically excluded by the Court from its determination.

Accordingly, any petition for appeal by a party believed to have been aggrieved by the Circuit

Court's Order of July 17, 200’?,_ confirming Mountain America, LLC, as sole party, must have been _

maintained by November 17, 2007, or be denied as an untimely appeal from the wrong Order.
B. THE CIRCUIT COURT CORRECTLY AFFIRMED MOUNTAIN AMERICA,
- LLC'S, AD VALOREM PROPERTY TAX ASSESSMENTS FOR THE 2007

TAX YEAR.

Contrary to the Ap;ﬁ_ellants‘ assertions, Donna Huffman, as the Assessor of Monroe County,
West Virginia, utilized the correct valuation methodology in determining the "true and actual value”
of the residue owned by Mountain America, LL.C as proscribed by the West Virginia Legislature and
corresponding state regulations. "It is a general rule that valuations for taxation purposes fixed by an

assessing officer are presumed to be correct. The burden of showing an assessment to be EITONeous

is, of course, upon the taxpayer, and proof of such fact must be clear.” Syl. Pt. 1, W. Pocahontas

Props., Lid. v. Count Comm'n of Wetzel County, 189 W, Va. 322, 431 S.E.2d 661 (1993). The

Appeliants have failed to carry their burden in this action.
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I. Donna Huffman, as the Assessor of Monroe County. . complied with all data

and collection procedures required by West Virginia law,

The taxation process in West Virginia is comprised of two irnportant components: valuation
and levying. The only question presented to the Circuit Court was whether or not the land in
Walnut Springs Mountain Reserve owned by Mountain America, LLC has been overvalued by the
Assessor. Valuation is the process of determining the value of each piece of property. W.Va. Code
§ 11-3-2 (2008). The county assessor is charged with aSsessing the value of all property located
within the county Pursuant to W. Va. Code § 11-3-1 (2008}, Ms. Huffman must assess property
yearly as of July 1 at its "true and actual value."

The term "value,” as used in Article X, Section 1 of the West Virginia Constitution, means

the "worth in money" of a piece of property, i.e. its market value. Syl. Pt. 3, Killen v. Logan County
Comm'n, 170 W. Va. 602, 295 S.E.2d 689 (W.Va. 1982).  Further, "true and actual value” is
defined as "the price.for which such property would sell if voluntarily .offered fér sale by the owner."
W.Va. Code § 1 1-3-1. Th_is Court has consistently récognized that as long as the property changes
hands in an arm's length transaction, the price paid for the property is strongly indicative of its true

and actual value. E. Am. Energy Corp. v. Thorn, 189 W. Va. 75, 78, 428 S.E.2d 56, 59 (1993).

| The Legislature has given the county assessors from July 1 to January 30 of the next
ensuing year to complete the assessment of each item of property located within the county. W.Va,
Code § 11-3-2. The assessor must complete his or her assessment and deliver the county land books
contaiﬁing the assessment values to the county commission, sitting as the Board of Equalization and
Review, by February 1 of each year, W. Va. Code § 11-3-19 (2008). During the month of
February, the county commission meets to review the assessments presented by the county assessor

" to-determine if they are at "true and actual value." "W, Va. Code § 11-3-24 (2008). Finally, a
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majority of the county commissioners must certify that the annual assessment of property at true and
actual value has been completed. Id. '

Donna Huffman, as the Assessor Qf Monroe C.ounty, is required to. follow the legislative
rules set forthin W. Va. C.S.R. §§ 189-2-1, et seq. (2006) in valuing real property.for tax purposes.
Pursuant to the regulations approved by the Property Valuation Training and Procedures
Commission, the first step in the appraisal process is to collect and record the data which is essential

_to artiving at a sound estimaté of va}ue. W.Va CS.R. §§189-2-2.2. The appraiser employs the
foliowing syst_emaﬁ_c procedure in collecting the date: verify routing number or parcel number;
record or verify property ewner's name, mailing address, and legal déscription; record property class;

record the tax class; record the neighborhood code; record card number; record property address; and

record property factors, Id,

Ms. Huffman testified at the Hearing of February 7, 2007, that she verified the property

- owner’s name, address, and the description of the real property. Hearfng Transcript, p. 100. After
each transfer of real property in Monroe County, Ms. Huffman mailed to the purchascf a
"Classification and Sales Confirmation Questionnaire" to confirm that the sales price of the property
was the actual market value.of the réal property transferred. Id. In addition, she visually inspected
the real property, determined the property class, recorded the neighborhood code, and determined the
infrastructure of the development. Id. at 99, 101-103. Based on the foregoing, it is readily apparent
that Ms. Huffman complied with the data and collection procedures outlined m W. Va. C.S.R. §§

189-2-1, et seq.
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2. Walnut Springs Mountain Reserve is a unique geographical area located in

Monroe County which necessitated the creation of a new neighborhood for
assessment purposes.

For assessment purposes, an Assessor divides his or her county into "neighborhoods" giving
consideration to similarities such as parcel size, road, topography, costs, type, and quality of
improvements for land pricing. West Virginia State Tax Depértment Administrative Notice 2006-
16 (January 31, 2006). A "neighborhood" is defined as "a geographical area exhibiting a high
degrees of homogeneity in residential amenities, land use, economic and social trends, and housing
characteristics." Id. If a subdivision of agricultural areg is unique, it may stand alone as a single‘
neighborhood. Id. In Monroe County, West Virginia, there are approximately ﬁfty (50) different
neighborhoods for assessment purposes. Hearing Transcript p. 97. | |

During the period of July 1, 2005, to June 30, 2606, the purchase price of the un‘imp_roved
real ﬁfoperty sold by Mountain America, LLC and its affiliated entities was signiﬁcahtiy higher than
any other unimproved real propeﬁy being sold elsewhere in Monroe County, West Virginia.
Addiﬁonaily,- no other comparable development exists in Monroe County offering amenities such as
those touted by Wainut Springs Mountain Reserve. The Appellants argue that Longview Estates, an
~older residential development, is a comparable development to Walnut Springs Mountain Reserve.
However, Longview Estates is a modest development established in 1984 and has thirty-eight (38)
properfy owners. Hearing Transcript, Exhibit P-2, Real property in Longview Estates has a fair
market value between $6,000 and $160,000.00 and the average lot size per owner is 3.55 acres. Id.

Longview Estates has paved road, above ground utility lines, and well and septic systems. Hearing

Transcript p. 39 -40. Unlike Walnut Springs Mountain Reserve, Longview Estates does not have

"private roads” or underground utility lines. Hearing Transcript, Exhibit A-10, Declaration of

Covenants, Conditions, Restrictions, Reservations and Easements for Walnut Springs Mountain
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Reserve a Residential Home Development Near Union, West Virginia, dated April 8, 2005.
Contrary to Appellants assertions, Longview Estates is not a comparable development to Walnut
Sprfng‘s Mountain Reserve.

| As aresult of the higher consideration be_i-ng paid for the lots located in the Walnut Springs
Moimtain Reserve development and the.uniqueness of the development itself, Donna Hufﬁnaﬁ, after
consulting with the State of West Virginia Department of Revenue, creéted a new neighborhood
which contained all of the real property located in the Walnut Springs Mountain Reserve
developmenf on Bud Ridge Road near Union, Monroe County, West Virginia, Contrary to the
Appellants' argument, Donna Huffiman did not arbitrarily designate the Appellants' properties as a.
separate neighborhood for property tax valuation purposes. Iﬁ fact, an employee of GreenTree,
LLC, arelated entity of Mountain America, LLC, provided the Assessor with a map of the Walnut
Springs Mountain Rescrvg: development which -illustrates the property contained in the
development. Additionally, the Restricﬁve Covenants of recérd ih the County Clerk's Office set:
forth the -pl;opé'rty to be included in.the Walnut Springs Mountain Reserve development. .
Accordingly, the Appellants themselves defined the "neighborhood” utilized by Donna Huffman for
property tax purposes. |

As described in the Administrative Notice issued by the West Virginia State Tax Department,

once the necessary data is complete, the Assessor utilizes real estate mass appraisal software called
Computer Assisted Mass Appraisal (CAMA) to assist in calculating the "true and actual value" of
‘the land and improvements. West Virginia State Tax Dépal“tment Administrative Notice 2006-16

(Janvary 31, 2006). Ms. Huffman utilized the CAMA software to assist in the appraisal process.
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In calculating the 2007 real bl'operty,assessments for the Walnut Springs Mouﬁtain Reserve
neighborhood, Ms. Huffman compiled a list of sales in the develo;ﬁmen’i for the period fro_m July 1,
2005, to June 30, 2006. Based upon the transfer values identified by the Assessor as being valid
arm's length sales, the Assessor calculates a monetary per acre Vvalue of the parcels in the
neighborhood. In calculéting the "monetary per acre value,” Ms. Huffian calculated the price per
acre for each sale which occurred during the period from July 1, 2005, to June 30, 2006. Once the
-price per acre.for each sale was calculated, Ms. Huffman took the average of all sales during the
period of July i, 2005, to June 20, 2006. The calculated monetary pef acre value was $29,236;00.
Ms. Huffman then entered I_the neighbdrhood_information into the real estate mass appraisal sofiware
(CAMA). Aﬁer.review'ing the data for each parcel, Ms. Huffmar_l_ adjusted the monetary per acre
value to $26,900.00. Therefore, the "true and actual" land value for the Walnut Springs development
for the 2007 tax year is $.26,90() per acre.

After Ms. Huffiman entered all of the neighborhood values into the real estate mass appraisal
software (CAMA), the software calculated the residual property value for the ncighborﬁood_in
accordance with West Virginia State Tax Department Adrﬁinistrative Notice 2006-16 (Janvary 31,
2006). The "true and actual value” of the r.esidual property located in the Walnut Spring Mountain
Ré_serve neighbofhood is $5,372 per acre. The residual propérty, or residue, is the real property
owned by Mountain America, LLC (the developer) which has not yet been sold.

Finally, the assessed value is determined for the real property. The assessed value of real
property is sixty percent (60%) of the market value regardless of its class or species. W. Va. Code §
11-1A-3 (2008). The ésséssed value of the residual property located in the Walnut Spring Mountain

Reserve neighborhood is $3,223 per acre.
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3. The Appellants' real property is correctly valued and properly assessed by the
Assessor.

During the Board of Equalization and Review Hearing on February 7, 2007, the Appellants

failed to present testimony showing that the real property in question was overvalued and thus
"wrongly éssessed by the Assessor." The Appeilants’ assert that their expert, Todd Goldman,
testified that the property in Walnuf Springs was valued by the Assessor at an average value of 152%
of the documented recent sales prices and therefore was lov_ervalued by the Assessor. H_owever, the
Appellants' argument fails for.two reasons..

First, the Appellants failed to provide testimony to the Board of Equalization and Review as
to the true and acmal-valué of the real property. Todd Goldman, the Appellants' expert witness, isa
qualified appraiser of both residential and commercial property. 'However, Mr. Goldman failed to
provide testimony as to his opinion of the true and' actual value of the real propefty and in fact
testified that he was not asked to conduct anrapprais‘al of the properties in question. Accordingly, the
disgruntled landowners failed to carry their burden of proof with respect to the true and actual value
of the real ﬁroperty._

Secohd, the Appellants expert utilized sales data from period of September 1, 2004, to July 1,
2006, as the basis of his opinion that the real property in Walnut Springs is valued above its "true
and actual value." A closer look at the sales data provided by the Appellants reveals that during the
period in question, July 1, 2005 to June 30, 2006, the | Assessor valued the property. in Walnut
Springs at an amazingly accurate average value of 97.46% of the recent sales prices. The
Appell.ants' expert incorrectly used sales data from the period prior to July 1, 2005, in his calculation
to skew the average value, ostenSIny in an effort to mislead the Board of Equahzatlon and Review.

On the other hand, the Assessor correctly utilized the sales data from July 1, 2005, to June 30, 2006,
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in calculating the "true and actual" land value for the Walnut Springs development for the 2007 tax
year.

Since being elected as the Monroe County Assessor in 2005, Ms. Huffman has made
tremendous strides in equalizing real property assessments in Monroe County. Ms. Huffman has
not, as the Appellants assert, "specifically and intentionally" valued the property in the Walnut
Springs development at a higher percentage of its true and actual value compared to other property
in the county. Ms. Huffman has cenformed with the valuation methodologies set forth by the West
Virginia Legislature and State Tax Department regulations in the valuation of real property located
in Monroe County. Accordingly, the Circuit Court correctly held that "the Assessor acted in
conformity with the statutory authority; state regulations, and case law pertaining to her position a_S a
county Assessor and in doing so, she valued the property appropriately within the guidelines
prescribed by the West Virginia Code." Order, dated January 25, 2008.

C. THE CIRCUIT COURT CORRECTLY CONCLUDED THAT MOUNTAIN

AMERICA, LLC'S 2007 PROPERTY TAX ASSESSMENTS WERE NOT
THE RESULT OF INTENTIONAL AND SYSTEMATIC UNDER-
ASSESSMENT BY THE ASSESSOR OF OTHER TAXPAYERS'
PROPERTIES IN MONROE COUNTY IN VIOLATION OF MOUNTAIN
AMERICA, LLC'S CONSTITUTIONAL RIGHTS TO EQUAL
PROTECTION UNDER THE LAW, '

The Appellants have failed to establish a violation of constitutional equal protection under
the Equal Protection Clause of the Fourteenth Amendment of the United States Constitution. The

- Appellants have failed to establish that any particular disgruntled landowners suffered a deprivation
of the "rough equality" required under the Equal Protection Clause. Additionally, the Appellants

have failed to show the extreme circumstances over many years necessary to establish an Equal

Protection violation or the discriminatory intent to support such a claim.
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1. Donna_Huffman, the Assessor of Monroe County, did not violate the
constitutional rights of the disgruntled landowners by basing their real property tax

assessments on recent arm's-length purchase nrices.

There is no state or federal constitutional defect in a system of taxation which bases
assessments on recent arm's-length purchase prices and uses a general adjustment as a transitional

substitute for individual reappraisals of all parcels within the cotmty in a given year. See, e.g.

Allegheny Pittsburgh Coal Co. v. County Commission of Webster County, 488 15.8.336, 109S. Ct.

633 (1989). In Allegheny Pittsburgh Coal Co., a decision relied upon by the Appeliants, the United

States Supreme Court specifically noted that disgruntled landowners have no constitutional
complaint simply because their property is assessed for real property tax purposes at apercentage of
the price paid for it in a recent arm’s-length transaction. Allegheny, 488 .U.S. at 342, 109 S.Ct. at
637. Accordingly, it was appropriate for Donna Huffman, tﬁe Assessor of Monroe County, to base
the assessments in question on recent arm's-length purchase prices.2

When presented with similar ébnstitutional challenges to real property tax assessments, this
Court has recognized that the price paid by a willing buyer to a willing seller is often the Best method

of determining value. In Kline v. McCloud, 174 W.Va. 369, at 372,326 S.E.2d 715, at 719 (1984),

this Court recognized that "the price paid for a parcel of land in a recent arm's length transaction is
g price p P

an indicator of market value on a par with the testimony of a qualified appraiser." This Court then

? Atthe Board of Equalization and Review Hearing of February 7, 2007, the Assessor introduced evidence that
Mountain America, LLC and its affiliated entities engaged in a rebate program with certain arm's-length purchasers of
real property in the Walnut Springs Mountain Reserve development. Specifically, Salvatore J. Zambri noted on the
"Classification and Sales Confirmation Questionnaire™ that although the Declaration of Consideration on the Deed
reflected that the consideration paid for his real property was $249,995.00, he received a rebate of the purchase price
in the amount of $69,248.62. See Hearing Transcript, Assessors Exhibit4, Additionally, Salvatore J. Zambri also
noted on a second "Classification and Sales Confirmation Questionnaire” that although the Declaration of
Consideration on the second Deed reflected that the consideration paid for the real property was $99,995.00, he
received a rebate of the purchase price in the amount of $9,998.50. See Hearing Transcripi, Assessors Exhibit 5.
The Assessor of Monroe County based the assessments in question on the recent arm's-length purchase prices as
reflected in the Deeds placed of record in the Office of the Clerk of the County Commission of Monroe County. For
the Appellants to now complain that their properties are assessed at values in excess of their fair market value is
disingenuous, at best, when it appears that they have inflated their own property values.
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held, "the price paid for property in an arm's length transaction, while riot conclusive, is relevant

~ evidence of its true and actual value." Id. at 378,326 S.E.2d at 724. In reaching this conclusion, this

Courtechoed the well-established principle first enunciated in Crouch v. County Court of Wyoming
County, 116 W. Va, 476, 477, 181 S.E. 819, 819 (1935) that the "price paid for property 1s not
conclusive as to value, but it méy be a very important element of proof." In the present matter,
Donna Huffiman, as ih¢ Assessor of Monroe County, applied the principles enunciated in Kline and
Q_rm to determine that the average value of the property in Walnut Springs Mountain Reserve for

tax purposes was 97.46% of the average sales prices for the relevant valuation period.

After the United States Supreme Court rendered its decision in Allegheny Pitisburgh Coal

Company, supra in 1989, this Court revisited the propriety of utilizing recent arm's length

transactions as an indication of value in the decision of Eastern American Energy Corporation v. -

Thomn, 189 W. Va, 75,428 S.E.2d 56 (1 993). In Eastern American Energy Corporation, this Court.

recognized that "W. Va. Code § 11-3-1 requires that property be assessed at the 'true and actual
value'. "True and actnal value’' means fair market value - - what property would sell for if sold on the
open market.”" Id. at 78, 428 S.E.2d at. 59. This Court then noted, "as long as the property changes
hands in an arm's length transaction, the price paid for the property is strongly indicative of its true
- and actual value." Id. at 78,428 S.E.2d at 59. Signtficantly, this Court ihen held "[a]n objection to
any assessment may be sustained only upon the presentation of competent evidence, such as that
equivalent_ to testimony of qualified appraisers, that the property has been under- or over-valued by
the tax commissioner and wrongly assessed by the assessor.” 1d. 78-79, 428 S.E.2d at 59-60. Inthe
present matter, Ms. Huffiman relied upon arm's length transactions to determine the true and actual
ya}ue of the real property in lquest.ion. On the other hand, the disgruntled landowners | failed to

present any competent evidence as to the true and actual value of any of the multitude of tracts in
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question. _Acéordingly, the Appellants failed to establish by clear and convincing evidence that the
assessments were incorrect.

Ms. Huffman's reliance on arm's length purchase prices in accordance with the West Virginia

decisions of Kline, Crouch, and Ea.stem American_Energy Corporation is consistent with the
procedure in other jurisdictions which have been faced with a similaz_‘ question. In reviewing
decisions from other jurisdictions, this Court has noted that *[cJourts have rather uniformly rejected
equal protection and uniformity of taxation arguments" in situations in which disgruntled landowners

challénged the use of sale prices in reappraising property. Kline, supra at 374, 326 S.E.2d at 720.

By way of example, in Meve_r v. Cuyahoga County Board of Revision, 390 N.E.2d 796, 800 (Ohi_o
1979), the Supreme Court of Ohio held, "the best nletth of determining value is an actué] sale of
property between one who is Wiiling but not compelled to buy and one who is willing but not
compelled to sefll.” The Court izl} Meyer then echoed the law in West Virginia and other
jurisdictions.by nofing that the determination of fair market value for tax assessment purposes is a
question of fact "primarily to be determined by the taxing authorities.” 1d. at 800.

Based on the foregoing, Donna Huffman, thé Assessor of Monroe County, did not violate the
constitutional rights of the disgruntled landowners by basing their real property tax assessments on
recent arm's-length purchase prices. In fact; in the proceeding below, Ms. Huffman was the only
party who presented competent testimony as to the true and actual value of the real property in

.ql_lestion. Tﬁe disgruntled landowners failed to prove by clear.and convincing evidence that the
assessments in question are incorrect. In fact, the Appellants have yet to articulate what they believe
the \}alue of the tracts in question to be. Instead, ihey argue that other real property in Monroe
Cour_lty is underassessed by Ms. prfman. Signiﬁcantly,Appellgnts' expert witness, Todd Goldman

failed to show how the assessments were illegal under West Virginia law or the United States
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Constitution,- or violated the rights of any individual landowner. He showed only anecdotal
evidence that some other properties in Monroe County had been historically underassessed. Such
statistical allegations are insufficient to overcome the presumption that Ms. Huffman's appraisals of
‘the tracts in question are correct, particularly since "a reviewing court will not interfere with the

conclusions reached by an assessing body, unless the assessment made is clearly illegal or grossly

and palpably wrong on the facts.” Western Pocahontas Properties, Ltd. v. County Com'n. of Wetzel
County, 189 W. Va. 322, at 236, 431 S.E.2d 661, at 665.

2. Any perceived transitional inequality arising from the abundance of sales by
Mountain America, LLC in the relevant time period does not violate the
constitutional rights of the disgruntled landowners.

In West Virginia, and throughout the United States, the constitutional requirement for tax

assessments is "the seasonable attainment of a rough equality in tax treatment of similarly- situated

property ownef_s.“ Allegheny Pittsburgh Coal Company, supra at 343, 109 S. Ct. at 638.  Any

perceived transitional inequality resulting from the abundance of sales in Monroe County by
Mountain America, LLC and its affiliated entities in the relevant time period does not violate tﬁe
Equal Protection Clause of the Fourteenth Amendment or the Equal and Uniform Clause of Section
1 of Article X of the West Virginia Constitution.  Neither the Equal Protection Clause of the

Fourteenth Amendment of the United States Constitution nor Section 1 of Article X of the West

Virginia Constitution requires immediate general adjustments by an assessor. Allegheny Pittsburgh

Coal Company, supra at 343, 109 S. Ct. at 638. Instead, a transitional delay is acceptable.

The Supreme Court of Appeals of West Virginia specifically addressed this issue in Kline,
supra. In analyzing whether or not immediate county-wide reassessments are a constitutional
requirement, the Court lucidly observed:

[t]he system of taxation unfortunately will always have some inequality and

nonuniformity attendant with such governmental function. It seems that perfect -
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equality in taxation would be utopian, but yet as a practicality, unattainable, We
must satisfy ourselves with a principle of reason that practical equality is the
standard to be applied in these matters, and this standard is satisfied when the tax
system is free of systematic and intentional departures from this principle.

Kline at 374, 326 S.E2d at 720. This is based on the acknongdgemenf that, as a matter of

 practicality, all of the parcels ina county cannot be revalued at one time. See, ¢.g. Meyer, supra at
800,

In order to address the concerns of taxpayers as to the appropriate timeframe for remedying
any perceived transitional inequalities in taxation, the West Virginia Legislature has established a
three-year timeframe for valuing property m each county. W. Va. Code § 11~'1C-_1 (2008).
Specifically, W. Va. Code § 11-1C-1(c) provides:

requiﬁng the valuation of property to occur in three-year cycles with an annual

adjustment of assessments as to those properties for which a change in value is

discovered shall not violate the equal and uniform provision of section one, article

ten of the West Virginia Constitution.

As discussed above, Ms. Huffman, as the Assessor of Monroe County, has fully complied with the

foregoing statutory requirement. In fact, she would have been remiss if she had not made

adjustments to the assessments of the disgruntled landowners based on her discovery of a "change in

value" arising from the glut of sales in Walﬁut Springs between July 1, 2005, and Juné 30, 2006.
Inits post-Allegheﬁy Pittsburgh Coal Company analysis of perceived transitional inequality

in aésessments, this Court acknowledged, "[t]he general adjustments and any transitional inequalities

that may result will only last three years. [W. Va. Code § 11-1C-1(c)} will rectify inequity and the

duration of any disparity is short. The corollary to all of this is equality." Petition of Maple

Meadow Min, Co. for Relief from Real Property Assessment for Tax Year 1992, 191 W. Va. 51 9,

527,446 S.E.2d 912, 920 (1994). This Court then held that the constitutional requirements of equal

and uniform treatment are "satisfied when general adjustments are utilized over a short period of
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time to equalize thé differences existing among taxp_éyers regarding property valuation and
assessments.” Id. at 527, 446 S.E.2d at 920. Accordingly, perceived inequalities in assessments for
a given year arising from an abundance of recent sales do not rise to the level of a constitutional
violation. Instead, a disgrunﬂed landowner must e-sfabiish a history of unequal trea_ﬁnent of
similarly-situated property owners. Because of the reéent ﬁature of the sales in the present matter,
the Appellants cannot offer any evidence establishing that Ms. Huffman, as fhe Assessdr of Monroe
County, had intentionally and systematically departed from a standard of practical equality over an
extended period of time. Assuming argﬁendo that Ms. Huffman’s predecessor-in-interest historically
undervalued all of the real property in Monroe County, that does not establish an intentional,
Systematic, and unequal asééssment- for the tax year in question.. In fact,_ the uncontroverted

evidence in the present matler establishes that Ms, Huffman, as the Assessor of Monroe County, has

acted to remove any perceived discrimination by raising the assessments of all real property in .

Monroe County in accordance with the three-year process mandated by the West Virginia Code and =

decisions there under.

3. Donna Huffman's delineation of Walnut Springs Mountain Reserve as a separate

neighborhood was neither arbitrary nor capricious since the property outside of

Walnut Springs Mountain Reserve is not similarly situated to that located within the
development, '

As discussed above, Donna Huffman, as, the Assessor of Monroe County, complied with
West Virginia State Tax Department Administrative Notice 2006-16 in treating Walnut Springs
Mountain Reserve as a separate neighborhood. Specifically, she utilized the Amended and Restated

Declaration of Covenants, Conditions, Restrictions, Reservations and Easements for Walnut Springs

Mountain Reserve a Residential Home Development Near Union, West Virginia Dated April 8, 2005

(Restrictive Covenants) placed of record by Mountain America, LLC and its affiliated entities in the

Office of the Clerk of the County Commission of Monroe Cbunty to delineate the boundaries of the
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neighborhood. Ironically, the disgruntled landowners now argue that the same property they have
successfully touted as being a unique rural community-living environment with amenities, is no
different than other real property in Monroe County.

In Al‘legheny_ Pittsburgh Coal Company, supra at 337, 109 S.Ct. at 634, the Supreme Court

of the United States acknoWledged that "[t}he Equal Protection Clause [of t_he United States

Constitution} permits a State to divide différeﬁt kinds of property into classes and to assign each a
different taﬁ burdch SO long as those divisions are neither arbitrary nor capricious." Similarly, the
Supreme Court of the United States has noted that "differences in the classes of property, and in the
conditions of owneréhip, obviously made_ difference in treatment unavoidable. Differences in the
machinery for assessment or equalization do not constitute a denial of equal protec:tion of the laws."

Southern Ry. Co. v. Watts, 260 U.S. 519, 525,43 S.Ct. 192, 195 {1923).

Additionally in Allegheny, the Supreme Court of the United States based its decision on the
premise that the Petitione_rs' property and the surrounding allegedly underassessed properties were
"comparable." Such premise was based solely o.n the record below, which included an agreed upon
stipulation which provid.ed that "the properties surrounding the properties owned by ... Petitioners. ..
are comparable properties'in that they are substantially the same geologically as the properties of the
Petitioners." A-llegheny. , 488 U.8. 336, 340, 109 S.Ct.633, 636 n.3 (quoting trial record at 1319-20).

In the Iﬁresent matter, a dispute exists as to whether or not the Appel_lants propetrties and the
-allegedly underassessed surrounding properties are "éomﬁarable." It is the position of the Assessor
that thé real property owned by the disgruntled landowners is unique. A careful analysis of the
Restrictive Covenants consisting of thirty-seven (37) pages placed of record in the Office of the

Clerk of the County Commission of Monroe County, reveals the existence of an "Architectural

Design Review Board", a "Homeowners' Association”, voluminous restrictive covenants, and even
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"Equestrian Provisions" which mandate the manner of care, feeding, visitation, pasturing, and
fencing of horses in Walnut Springs Mountain Reserve. Accordingly, any comparison between the
Walnut Springs propeﬁy and other property in Monroe County is of limited efficacy since the
Walnut Springs property is not truly comparable to that of the surrounding properties. Based on the
foregoing, Donna_ Huffman's delineation of Walnut Springs Mountain Reserve as a separate
neighborhood was neither arbitrary nor capricious. Accordingly, the Circuit Court correctly
afﬁﬁned the decision of the Monroe County Commission, sitting as the 2007 Board of Equalization
and Review, ﬁﬁding that the Assessor's appraisal methods were entirely consistent with West
Virginia Law.

f). - THE PROCESS BY WHICH A TAXPAYER MUST APPEAL AN AD
VALOREM PROPERTY TAX ASSESSMENT DOES NOT VIOLATE THE
APPELLANTS' RIGHTS TO DUE PROCESS OF LAW.

Mountain America, LLC argues that the members of the County Commi.ssion of Monroe
County have a direct personal pecuniary interest in the outcome of property tax assessment
ch.-allenges'.. This argument is without merit. The appeal procedure does not create a conflict of
int;:rest and does not unconstitutionally violate disgruntled taxpayers' rights to due process of law.
This Court recently held that W.Va. Code § 11-3-24, which establishes the procedure by which a

county commission sits as a board of equalization and review and decides taxpayers' challenges to

their property tax assessments, is facially constitutional. In re Tax Assessment of Foster Foundation’s

Woodlands Retirement Community,  S.E.2d __, 2008 WL 4868290, November 5, 2008 (No.

33891). The Assessor of Monroe County agrees with this Court's recent ruling that the sysiem of tax
appeals as it presently exists has proven to be fair, just, and equitable. The Assessor of Monroe
County, in light of this Court's recently ruling in Woodlands, respectfully gives deference to this

Court's analysis in its discussion in the Woodland's opinion and therefore will not brief this issue in
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any further detail. Accordingly, the Circuit Court of Monroe County correctly concluded that West
Virginia's statutory system for the review of property tax assessments does not violate the

Appellants' rights of due process of law.

VIII, CONCLUSION AND PRAYER F(}R RELIEF

Based on the foregoing, Mountain_America, LLC has failed to prove by clear and convincing
evidence that the Assessor's valuation of its real property for purposes of ad valorem property
taxation was incorrect. The decision of fhe Circuit Court of Monroe County is adequately suppoﬁed
by the evidence in the record and should be affirmed, particularly in light of the failure of the
disgruntled landowners to offer any concrete evidence as to their estimate of the value of the real
property in question. Accordingly, Donna Huffinan, as the Assessor of Monroe County, West -
Virginia, respectfully requests that this Court deny Appellants' prayer for relief and affirm the _
assessed values as determined by the Assessor of Monroe County, West Virginia and affirmed by the

Monroe County Commission, sitting as the 2007 Board of Equalization and Review.

Respectiully submitted,

DONNA HUFFMAN, AS THE ASSESSOR OF
MONROE COUNTY, WEST VIRGINIA

By Counsel

JokeTF. Hussell, IV - WV Bar No. 6610
Katie L. Hoffman - WV Bar No. 9672
Joseph J. Buch - WV Bar No. 6014
DINSMORE & SHOHL, LLP

P.O. Box 11887

Charleston, WV 25339-1887

(304) 357-0900

(304) 357-0919
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